IN THE UNITED STATESDISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Alexandria Division

UNITED STATES OF AMERICA

V. Crimind No. 02-376-A
DENISRIVERA,
alk/a“ Conrgjo”
NOE RAMIREZ-GUARDADO,
ak/a" Tricky”
LUISALBERTO CARTAGENA,
ak/a" Scuby”
Defendants.
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GOVERNMENT’'SRUL E 404(b) NOTICE

COMES NOW the United States of Americaby its United States Attorney for the Eastern
District of Virginia, Paul J. McNulty, and Ronald L. Walutes, Jr., Michael E. Rich and Patrick F.
Stokes, Assistant United States Attorneys, and regectfully files this Rule 404(b) Notice:

1. On Sunday evening, September 16, 2001, D enis Riveraand aformer co-defendant, Andy
Sdinas, met thetwenty year old victim, Joaquin Diaz, at the McDonad' s Restaurant located in the
1400 block of NorthBeauregard Streetin Alexandria, Virginia. T hesurveillancetape of that evening
places all three men inside the regaurant. Shortly thereafter the victim followed the two MS-13
membersto the gang’ shang out in the Woodmont apartment complex in the 5500 block of North
Morgan Street, Alexandria There, after first sharing marijuana with their victim, theassembled M S
13 members persuaded Diaz to get into a car ostensibly to go to purchaseadditional merijuana. A
second car carrying additional members departed separately to participatein thismurder. Thecars
stopped at Daingerfield Island, whichis United States Park land imnmediaely adjacent to the George

Washington Memorial Parkway jug south of Reagan National Airport and north of Old Town



Alexandria. Thegang members persuaded their victim to exit the car and join them in searching for
other MS-13 members in the woods.

2. Once in the woods, the defendants set upon Diaz with knives stabbing hm numerous
times and leaving him dead in the park. The vidim suffered numerous defensive woundson hishands
and arms, and numerous stab wounds to his back, cheg (one of which struck his heart), face and
throa. Hishead wasvery nearly severed and his esophagus was excised and located on the path near
hisbody. The medical examiner believes the victimwould have lived through these woundsuntil his
throat was removed by what appearsto have been a household steak knife. The surveillance tape
fromtheMcDonald’ s cameraincludesboth thetime and date that the two M'S-13 membersfirst meet
with the victim (Septenber 16, 2001 shortly after 7 p.m.) and the Report of Investigation by Medical
Examiner putsthe time of death asthe day before the examination, or sometime during the evening
of September 16, 2001.

3. On July 9, 2003, the defendants, Denis Rivera, also known as “Conejo,” Noe David
Ramirez-Guardado, also known as “Tricky,” and LuisAlberto Cartagena, a'so known as “ Scuby,”
were arraigned on a two-count indictment charging them with Conspiracy to Commit Murder in
violation of Title 18, United States Code, Section 1117 and M urder in violation of Title 18, United
States Code, Section 2 and 1111. On April 30, 2003, the defendant, Rivera, fileda discovery motion
withthis Court seeki ng thirty days notice of any Rule404(b) evidence. Defendant Ramirez-Guardado
subsequently joined this discovery request. The trid in this matter is presently scheduled for
September 16, 2003. The Court, by order dated July 9, 2003, granted the defendant’s request for

thirty daysnotice and directed that the government file any Rule 404(b) notices by August 15, 2003.



4. The evidence identified in this notice is directly relevant to each respective defendants
consciousnessof guilt andisadmissiblewithout resort to Rule 404(b). Itisself evident that someone
accused of acimedoesnot 1) plot to escape by killing deputy sheriffs, 2) carefully communicatewith
others to rehearse and coordinate false tesimony or 3) intimidate and kill witnesses unless they
appreciatetheir guilt of the charged offenses. Evidence of this conduct therefore isdirect evidence
of the defendant’s consciousnessof guilt. Similarly, evidencethat the defendant continuesto conduct
gang dfairs from inside the jail is direct evidence of his membership in MS-13. Where evidence
pointsto adefendant’ sconsciousnessof guilt, such evidenceisadmissibleif “it isbothrelated to the

offensecharged and reliable.” United Statesv. Young, 248 F.3d 260, 272 (4" Cir. 2001). Evidence

of consciousnessof guilt “indicates* [defendant’ s] consciousnessthat hiscaeisaweak or unfounded
one; and from that consciousnessmay beinferred thefact itself of the cause’ slack of truth and

merit.” United States v. Van Metre 150 F.3d 339, 352 (4" Cir. 1998). However, out of an

abundanceof caution, the government has separ ately included this evidence within this Rule 404( b)
notice, providing asecond, independent basis for the admission of this evidence in the government’s
case-in-chief.

5. Rule404(b) permitsthe admission of other crimesevidence“ asproof of motive, . . .intent,
preparation, plan, knowledge, identity, or absence of mistakeor accident . . ..” Fed. R. Evid. 404
(b). Rule404(b) isviewed as* aninclusive rule, admitting all evidence of other crimes or actsexcept

that whichtendsto prove only criminal disposition.” United Statesv. Young, 248 F.3d 260, 271-72

(4™ Cir. 2001) (“evidence of witress intimidation is admissible to prove consciousness of
guilt...because [the threats against a withess] establish a defendant’ s ‘ consciousness that his caseis

aweak or unfounded one; and from that consciousness may be inferred the fact itself of the cause’s



lack of truthand merit.”) (citationsomitted). Thecircumstancesunder which evidence may be found

admissble under Rule 404(b) have been described as ‘infinite.’” United Statesv. Measters, 622 F.2d

83,86 (4™ Cir. 1980).
DEFENDANT RIVERA’'SESCAPE PLANS
6. Evidence of consciousnessof guilt is admissible as Rule 404(b) if related to the charged

offenseand reliable. United Statesv. Young, 248 F.3d 260, 272 (4" Cir. 2001). “Evidenceof flight

or excape may be admissble to prove a defendant’s consciousness of guilt, condgstent with Rule

404(b).” United Statesv. Bartelho, 129 F.3d 663, 677 (1% Cir. 1997). Seealso United Statesv. Obhi,

239 F.3d 662 (4™ Cir. 2001)(“It can not be doulted that in appropriate circumstarces, a
consciousness of guilt may be deduced from evidence of flight...‘the innocent man is [without

consciousnessof guilt]; the guilty man usually hesit.’); United Statesv. Jones, 238 F.3d 416 (4" Cir.

2000) (Evidence of deferdant’s escape from jail while awaiting trial on amed robbery charges

admitted as evidence of defendant’ s consciousness of guilt.); UnitesStatesv. Paige, 324 F.2d 31 (4"

Cir. 1963)) (flight may, of course, be taken to evince a defendant’s “consciousness of guilt.”). In
Bartelho the defendant was incarceraed on robbery charges when plars of hisescgpe from prison
werediscovered. The court found the escape plans were evidence of the defendant’ s consciousness
of guilt. Furthermore such evidencewasreevant because at the time the defendant had planned the
escape the defendant’ s incarceration was related to the robbery charges against him. In Obi the
Fourth Circuit noted that “[t] 0 establish[the] causal chain, there must be evidencethat the defendant
fled or attempted to flee and that that supports inferences that (1) the defendant’s flight was the
product of consciousness of guilt, and (2) his consciousness of guilt was in relation to the crimewith

which hewas ultimately charged and onwhich th evidence isoffered. Obi at 665.



7. Like Bartelho, the evidence involves a planned escape before trid. Although the
defendant has ot her pending stat e chargesin addition to theinstant federa offense, he appr eciatesthe
significance of the federal case relativeto his variousstate offenses Defendart Rivera, inaletter to
his codefendant and the local leader of MS-13,* writes“| also have alot of charges (lamenting the
various state chargeseach then had pending) but the most important is the one of the worm [Diaz]
of theU.S. Marshd.” Attachment A.? He further explans that athough an Arlington County jury
gave him afour and one half year sentence, he did not expect to receive significant additional time.
“...llost ad they gave me 4 years and a half in Londo. | still haveto go to ruling for another case
from 2 to 10 years, but it alright, | don't think they are going to give me moretime. But of all this
time | just have 3 more yeas to go.”® Defendant Rivera's original plan was to escape while
transferred to the Fairfax County Detention Facility for a scheduled court appearance before the

Fairfax County Circuit Court on May 23, 2003. After learning that law enforcement had uncovered

The defendant Rivera sown recorded debriefing with Arlington County includes admissions
onMarch 28, 2003, that RiveraisabigMS person onthesreet and aleader of aclique, andon April
4, 2003, Rivera notesthat Tricky will once again be the leader when he getsout of jall.

2This letter was previously disclosed to defense counsel in agovernment pleading filed July
1, 2003, entitled Government’s Oppositionto Defendant’s M otion to Reconsider Discovery Rulings.
On July 4, 2003, defendant Riverais recorded speaking to a Michelle [Pending officia translation,
the government isusing law enforcement generated translationsand is therefore omitting quotation
marksat thisstage]. Defendant Rivera: Tell Tricky that my lawyers showed me some ldters of
his Tell hm to be careful and tear up the letters because | thirk the cops that work there [Fairfax
County Detention Facility] are working with that bitch Detective Victor [Ignacio, Alexandria City
Police Department].

30f cour se, the defendant’s prediction proved inaccurate, in part because the state revealed
to the Arlington County Circuit Court evidence of the defendant’s planned escape and intention to
harm an Arlington County or Fairfax County Deputy Sheriff during a May 23, 2003, transfer to
Fairfax County for a criminal court appearance there. The rdevant fact, for purposes of the Rule
404(b) analysisisthis defendant’ s state of mind at the time of his planned escape, and from this | etter
it is clear he is focused upon thefederal offense.
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that escape plan, defendant Rivera planned a second escgpe atempt, agan during another transfer
to the Fairfax County Detention Facility on July 22, 2003.* In another letter, defendant Rivera
writes“...l aready got four and Hdf years for acase here in Arlington, | shot mysdf [ plead guilty]
and | thought that they were going to drop more years on me. The problems are not over in this
county, | go to another sentencing but I’m sure that I’'m not going to get anymore time. The other
problems iswhen | wasa juvenile but theythrew at me asan adult. The most important problem
ESE isthat of themurder ....” Attachment B (pending court certified trarslation).

8. Finally, like Bartelho, the evidence pertaining to Rivera's escape plan is rdiable. This
evidenceincludes: 1) witnessesthat will testify as to hisplan, 2) telephone calls made under another
released Arlington County Detention Facility inmate’ sPIN number in Spanish and oftenin dang and
code to girlfriendsto identify whether they might be at home on the day of his planned escape, 3)
telephone calsmade under the same PIN number to other co-conspiratorsaso in Spanish, slang and

code regarding the planned escape’ and 4) maps drawn by the defendant regarding the actual escape

‘Defendant Rivera plead guilty through an Alford plea to his pending charges at this
appearance and agreed to a sentence of nine yearsincarceration. Thisfurther demonstratesthat the
efforts to escape were directed at the pending federd charges, the defendant having plead guilty to
hisstate criminal charges inthe City of Alexandria, Arlington County and now Fairfax County.

>Recorded tel ephone conversation between defendant Rivera and juvenile J.L., also known
as Johnny and the “Philosopher” on May 21, 2003. TheArlington County Detention Facility posts
written noticesthat telephone callsfrom thejail may be monitored and recor ded and every telephone
cdl includes a warning repeating that al calls may be monitored and recorded. T histrandation is
produced from the Federal Bureau of Invedigation’ stranslation unit and is pending review by aCourt
Certified Translator. Philosopher: Somebody ratted about that * * * * They say tha they have it
on tape. Defendant Rivera: Oh yeah? Philosopher: Ah ha. Defendant Rivera: A serious
problem? Philosopher: Yeah....They talked with my father. * * * * Defendant Rivera: Yeah.
Philosopher: ... It' saserious problem. Defend ant Rivera: A seriousproblem, hom. Philosopher:
Doyou know who itis?... Defend ant Rivera: Who? Philosopher: The onethat ratted? Defendant
Rivera: Yes. Philosopher: Seriousproblen. Defendant Rivera: Yes, | know who it was. . . .
Defendant Rivera: But how, how did it happen, what did they tell you? Philosopher: That | was
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found in Riverds cell. Acoordingly, defendant Riverds plans to escgoe from incarceration are
properly admitted pursuant to Rule 404(b) as evidence of his consciousess of guilt regarding the
Federal murder charges againgt him.

WITNESSINTIMIDATION AND SUBORNING FALSE TESTIMONY

9. Like evidence of a planned escape “[€vidence of witness intimidation is admissible to

prove consciousness of guilt and crimina intent under Rule 404(b), if the evidence (1) isrelated to

returning from Houston with the home boys. Defendant Rivera: Who? Philosopher: Me.
Supposedly. . . . [Detective] Victor [Ignecio of the Alexandria City Police Department’s Gang Unit]
already knew. * * * * He already knew that | was coming here. * * * * he knows everything, Victor.
Defendant Rivera: Y eah, they dready know about thejob, ah? Philosopher: Y es, my father clearly
knows everything. Defendant Rivera: What do you mean, clearly? Philosopher: That we were
plaming it, that it was going to be this week. . . . That we were coming with some home boys and
that we weregoing to put (unintelligible) all the police and we were going to grab you. Defendant
Rivera: Ah ha. Philosopher: Or if we are going to see, wearelooking at another way of doing it.
* * * * It's like he has it on tape. Defendant Rivera: He has it on tape? Philosopher: Yes.
Defendant Rivera: Don't you (unintdligible) because they always tell you that, hom. . . . no they
can't tap the phones just like that. Philosopher: Yeah. Defendant Rivera: It's forbidden to hear
on€e' s conversations. Philosopher: Yeah! It's forbidden (Laughs). * * * * Victor told my father.
* * * * Defendant Rivera: About what? Philosopher: About everything. . . . About everything,
how we were going to do that. How some home boyswere goingto come. . . like he grabbed it. .
.. Defendant Rivera: No, they arejust making things up, hom. They don’t know how it's going
to be. They just know whenit’s going to happen, but they don’t know how it will be.

Recorded telephone conversation (FBI trandation) between defendant Rivera and the
“Philosopher” on May 21, 2003, at 11:49 am Philosopher: But if they shouldgrab me, don’t worry
about it....Defendant Rivera: No it’s that....Philosopher: I’'m not going to tell them anything.
Defendant Rivera: Homeboy! Philosopher: What? Defendant Rivera: The cops aready know,
that’s no problem. Thething isthat we have to deny it.

Recorded td ephone conversation between defendant Rivera and the “Philosopher” on June
16, 2003 at 9:43 p.m. This translation is by a Spanish speaking officer of the United States Park
Police and is pending review by a Court Certified Trandlator. Defendant Rivera: I’m going to do
it in Fairfax. They eventook me outside. They just had me cuffedintherear. It was just some little
old bitches [guards]. They ween't even weaing body [amor], homs.  Philosopher: Now |
understand what you want to do. Defendant Rivera: All | need is someone with arifle, homes.
Right there on 66. | can give you the address of where you need to be. There are some buildings
right next door. Philosopher: Yes, we need to planit well. Defendant Rivera: Don't tell anyone
about this homs.



the offense charged and (2) is reliable.” United States v. Hayden 85 F.3d 153, 159 (4" Cir 1996);

United Statesv. Young, 248 F.3d 260, 272 (4" Cir. 2001); United Statesv. Van Metre, 150 F.3d

339, 352 (4" Cir. 1998)(“a defendant’s atempt to thresten an adverse witness indicates ‘his
consciousnessthat his caseisaweak or unfounded one; and from that consciousness may be inferred
the fact itself of the cause slack of truth and merit’”). 1n Hayden, thecourt held that atelephone call
was properly admitted even though the caller never said his name because the witness was able to
identify the caller’s voice as tha of the defendart. 1d. The court further held that athough no
handwriting analysiswas conducted on theletter, no fingerprints onthe letter, and the |etter wasnot
signed, the letter was gill rdiable because its content “ pointed” to the defendant as the author and
the recipient of the letter was able to “establish the idertity of the writer of the letter to a farly
reliable degree.” Id at 159.° Finally the court in Haydenruled that the 404(b) evidence passed a 403
balancing test because the probative value of the letter and the telephone threatsweregrea due to
the fact that “the threats went directly to establish criminal intent and guilty conscience”

10. Likethe defendant inHayden, Riveraand Ramirez-Guardado havewrittenletters, directly
communicated with and made phone cdls to witnessesinan atempt to threaten and intimidate them
either into no longer testifying at all or into testifying fasely. Some threats explicitly mention harm
that will cometo the witnesses. Other threat scomein the formof requeds— requedsto subord nate
membersof MS-13, of which Riveraand Ramirez- Guardado are the senior members, greatly feared

by the other gang members, to lie on the stand. Because of Rivera and Ramirez-Guardado’s status

50Of cour se, the evidenceismuch stronger in the present case, wherethe | etters and mapswere
located in the defendants’ cells, are signed and the handwriting is easily idertified, as well as the
shared gang slogans and references, by witnesses who will be caled at trid. In addition, the
defendant’ s written plans and verba telephone conversations are consistent and further establishthe
reliability of the evidence.



iINMS-13, and their reputations asutterly ruthless, these subordinateswho havebeen contacted fully
appreciate the dire consequences of any testimony favorable to the government. Finally there is
evidence that a least Rivera has atempted to have other members of the MS-13 gang kill those
witnesses that have agreed to cooperate with the governmert.

11. The evidence of explicit and implied threats via mail and telephone the efforts suborn
perjury and the evidence of attempting to kill gover nment witnesses point to multiple attempts by
Rivera and Ramirez-Guardado to intimidate witnesses and dter or eliminate testimony. All such
evidenceis evidence of Riveraand Ramirez-Guardado’ s consciousnessof guilt and of their crimnal
intent. Furthermore such evidenceis admissible as 404(b) evidence becauseit is bath (1) related to
the charged offense and (2) is reliable. The evidence of Rivera and Ramirez-Guardado’ s withess
intimdation is directly related to the charged offense where these witnesses will testify in the
government’s case-in-chief. The evidence isreliable because like the lettersin Hayden, the content

of the letters to be introduced points directly to Rivera as the author.” Further like the telephone

"Defendant Riverasent lettersto Andy Salinas, also known as* Lucifer” through other MS-13
membersincarceratedin their respectivejails (Arlington and Alexandria). Some of these letterswere
intercepted and are attached for the Court’sreview dong with trandations. Attachment C. The
defendant Rivera appreciated the need to destroy his lettersand took stepsto share them with only
trusted associaes. For instance, Sdinas — suspected by Rivera as conddeing a cooperation
agreement with the government —was not permitted to hold theletters and at | east one was desroyed
and flushed in Salinas’ toilet by the intermediary. Defendant Rivera uses a number of codes, sounds
and symbolsintheseletters andtdephoneconver sations, including: “earthworm” and“worm” for the
decedent, Joaquin Diaz; “bullets’ for years; “shoot yourself” for plead guilty; “rat” for snitch; an*X”
superimposed over a name to indicate a green light to kill that witness.

Inone letter, pending court certified trand ation, defendant Riveratells Salinas: “All right, this
iIswhat you are going to say, ‘ causethisisthetruth. You and | met outside the Giant and we greeted
each other. | invitedyou to eat at the McDonad’ s and we went and we found the earthworm inside
eating. We said hdlo to theearthwormand we placed our order. We sat, we ate and wetak. The
earthwormlet. We went out aout 7 to 10 minutes after the earthworm. We greeted the fucking
bitch from TC Williams with her boyfriend. Do you remember the bitch that drove the white car?
All right, you ask the bitch for a cigarette and then we walked away and we saw the earthworm at

9



communications in Haydenthe voice recordedinthe td gophore communicationsto beintroducedis
readily identifiable by multiple witnesses as Rivera s voice (in addition to the fact that Riverais
detained and is making these telephonecalls fromjail).? Defendant Ramirez-Guardado similarly is
seeking to obtain perjured testimony and threaten witnesses. The principa difference between the

two co-ddendantsisthat Rivera’ s communications are recorded and Ramirez-Guar dado’ s conduct

the bus stop. The vato asked us where we were going. Wetold him that we were going to a
homeboy. The earthworm asked usif were heading down and we said yes. We waked up to the
light withthe earthworm. | told you that | was leaving and that | was going to visit my little boss,
that it had beendays sincel last saw her, and | walked back up. Y ou and the earthworm went down
to hometoy’ s Flosofo’ s house and there were other vaos there tha you did not know. Y ou went
inside of ahomeloy’s house and yougot real crazy sanoking and drirking. And thenyou don’t know
what hgppened. No more, just say that.”

In another letter, defendant Rivera asks a MS-13 membe “I want to ask you for a favor,
because the bitch fag of Lucifer shit on my stick and the bitch rat Maldito is making deals with the
FBI and heisno longer in Alexandria. * * * * Herel’m sending you another letter ESE and do me
the favor and read it to him [Lucifer] and then tear it up and flushed down the toilet after you read
it. If not you dump it after the little bitch fag is done reading it.”

In another letter, defendant Rivera reports to Ramirez-Guardado (then not yet federdly
charged): “Oh, | haveto tell you that the bitch, Maldito let escapetheturtle. The bitch had panicked
and has threw the rat. The guy is not in Alexandria anymore. | think they moved him to another
county....Watch it aso the chicken of Lucifer...he shit onme. He wrote meand told me that and |
passed it to all the homeboys of the barrio.”

Telephone conversation (FBI translation) between Rivera and the philosopher on May 21,
2003: Philosopher: Butwasn't Bracey wasinlovewithalLucifer? Defendant Rivera: That vermin
isarat, heratted onme, hom. Philosopher: Ohyeah? Defendant Rivera: Yeah, he took the blame
for the assassination....he pled guilty to first degree murder....It was in the news.

In another letter Rivera asks aM S-13 gang member locked up in Alexandriawith Salinas,
Riverawrites: “ The bitch Chavala of V-L oco made adeal to throw metherat and hewasonly going
to do threeyears for possession of a handgun and the chavala Chupon made a deal to do weekends
only for ratting meout. Don't talk to thosebitch homeboysChupon homeboy but when you get out
maybe you do me the favor to make him a zipper [cut/kill cooperating witness]. | will appreciate it.
And ifyou can’t get rid of that bitch fag Lucifer before you get out | would appreciate that favor.”

8Defendant Riverais speaking in Spanish, often using code wordsto obscure his message, and
is using the PIN number of a former inmate who is no longer at the Arlington County detertion
facility to disguise his communications.
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has not been recorded to the government’s knowledge. Ramirez-Guardado, however, has run his
finger across his throat to one witness whom he believed to be snitching and has attempted to alter
testimony. Thusevidenceof Riveraand Ramirez-Guardado’ switnessintimidation should beadmitted
under 404(b) as evidence of their consciousnessof guilt and crimind intent.
THE PROFFERED EVIDENCEISADMISSIBLE IRRESPECTIVEOF WHETHER
THE DEFENSE ELECTSTO CONTEST ANY PARTICULARELEMENT OF THE
GOVERNMENT’'S CASE AT TRIAL

12. Whereintent is an element of the offense charged, the government need not wait for the

defenseto deny intent beforeit mayintroduceevidence of intert. United Statesv. Crowder, 141 F.3d

1202, 1205 n.1 (D.C. Gir. 1998). Seedsoid. a 1210-1211 (Addendum discussing case law of the
several Circuts). Crowder involved a situation where to prove the defendant’s intentional
participation in adrug sale, the government introduced prior drug sales under Rule 404 (b); the
defensehad sought to gipulatetheissue of intent out of the case, while contesting only the eement
of identity. 141 F.3d at 1203-1205. The en banc panel of the District of Columbia Circuit affirmed
the trial court’s Rule 404 (b) ruings, making clear its view that, even where the defense offers to
make an unequivocal stipulation to an element such as intent, the prosecution is not barred from
proving up that element by admissible evidence, including Rule 404 (b) evidence:
.. . [W]e hold that a defendant’s offer to stipulate to an
element of an offensedoes not render the government’ s other crimes
evidence inadmissible under Rule 404 (b) to prove that el ement, even
if the defendant’s proposed stipulationis unequivoca, and even if the
defendant agrees to a jury instruction of the sort mentioned in our

earlier opinion.

United States v. Crowder, supra 141 F.2d at 1209. The Crowder pand relied heavily on the

Supreme Court’sdecisionin Old Chief v. United States, 519 U.S. 173 (1997). Old Chief carved out

11



a narrow exception to the rule that “the prosecution is entitled to prove its case free from any
defendant’s option to dipulate the evidence away,” 519 U.S. at 186,° while at the same time
vigoroudy reaffirming the continuedlegitimacy of that rulein alengthy discussion. Seeid. at 186-89.
Drawing from that discussion, Crowder emphasized the legitimacy and importance of

Rule 404(b) evidence, especially concerning intent, and irregecti ve of whether the defense cortests

that issue:

... [A]ll nine justices in Old Chief agreed with “the familiar,
standard rule that the prosecution is entitled to prove its case by
evidence of itsown choice, or, more exactly, that acriminal defendant
may not gipulate or admit his way out of the full evidentiary force of
the case as the government chooses to present it.”

... [E]very Justicedisagreed with the notion tha a stipulation
has the same evidentiary value as the government’ s proof. . .

...[T]hedementsof intent and knowledge arethe coreof the
offenses charged in the cases before us. Replacing proof of these
elementswith stipulations creates “agap in the story of adefendant’s
subsequent criminality.” To be sure, other crimes evidence will
typicdly relate to events more or less removed in time from the
charged offenses But that istrueof many other kinds of eviderce. . .
Evidence about what the defendart said or did at other times can be
acriticd pat of the story of acrime, and may beintroduced to prove
what the defendant was thinking or doing a the time of the
offense. . . Old Chief establishes that the prosecution cannot be
forced to stipulate away the force of such evidence.

141 F.3d at 1207 (citations omitted). Cf. Estelle v. McGuire 502 U.S. 62, 69-70 (1991) (rgjecting

habeas attack on state homicide conviction, where intent evidence included defendant’s prior
battering of child-decedent; the Court reasoned, “the prosecution's burden to prove every element

of the crime is not relieved by a defendant's tactical decision not to contest an essentia element of the

®  The exception was for proving a defendant’s satus as a “felon,” in possession of a
firearm, 18 U.S.C. § 922(g)(1).
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offense. In the federal courts ‘[a] simple plea of not guilty . . . putsthe prosecutionto its proof as

toallelamentsof thecrimecharged.”” (citation omitted)) ; United Statesv. Johnon, 40 F.3d 436, 441

n.3 (D.C. Cir. 1994) (“[T]he government may still introduce evidence to establish each of the
elements of an offense, even those elements tacticadly ceded by a defendart.”).

13. The government submits that all the foregoing concerns are only haghtened where the
intent element relatesto homicide. Courts have been sengtive to the government’s need to utilize
extringc evidence to edablish a defendant’ s intert. “On the issue of intent, which is far harder to
prove by extringc evidence than [the defendant]’s identity or the falsity of the statements, the

government’s need for [Rule 404(b)] evidence is correspondingly greater.” United States v.

Del oach, 654 F.2d 763, 769 (D.C. Gr. 1980), cert. denied, 450 U.S. 973 (1981). The Supreme
Court hasinterpr eted Rule 404(b) to mean “that suchevidence shouldbe admitted if thereissufficient
evidence to support afinding by the jury that the defendant committed the similar act.” Huddleston

v. United States, 485 U.S. 681, 685 (1988). Here the decedent was killed to prove that the

defendants and there gang were capable of murder. The crime is punishable by a mandatory life
sentence. Realistically, the defendantsappreciatethat subsequent prosecuti onsfor witnesstampering,
18 U.S.C. § 1512 (where death does not result), or escape, 18 U.S.C. 751, cannot lengthen their
sentences. There are very strong public policy reasons supporting the admission of the evidence
proffered by the government. Properly admissible evidence should be permitted in the context of a
case where the defendants essentially have nothing to lose from such horrific behavior. The law

should not and does not shield them from their conduct, committed solely because of ther
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consciousness of guilt, whether it be orchestrating fal se testimony, slendng witness testimony or
planning escapes to avoid the accountability that comes with a trid.™

THE PROBATIVE VALUE OF THE PROFFERED RULE 404(b) EVIDENCE

OUTWEIGHS THE PREJUDICIAL EFFECT OF SUCH EVIDENCE AND IS

ADMISSIBLE UNDER RULE 403.

14. Under Rule 404(b), evidence of Riverd s planned escapefrom prison in relation to the
federal charges pending against him as well as the evidence of Rivera and Ramirez-Guardado’s
attemptsto t hreat en witnesses and influence testimony passa Rule403 balancing test. United States
v. Young, 129 F.3d 663, 678 (4" Cir. 1997). The evidence would be excludedonly if “itsprobative

valueis subgantially outweighed by the danger of unfair prejudice.” United States v. Sanders 964

F.2d 295,299 (4" Cir. 1992); see also Huddleson v. United States, 485 U.S. 681, 686 (1988). The

Fourth Circuit hasmade it clear that the balance should be struck in favor of admission when the
evidence is “relevant to an issue...necessary in the sense that it is probative of an essential clam or
an element of the offense...[the evidence] is relidble...and the [evidence ig] is probative.” United

States v. Hill, 322 F.3d 301, 309 (4" Cir 2003)(See also United Statesv. Queen, 132 F.3d 991, 997

(4™ Cir. 1997). Evenif therewere some residual prejudiceinherent ina Rule 404 (b) proffer, it pales
insignificance to the legitimate evidentiary use. Furthermore the Fourth Circuit has recognized that
“undue prgjudice would seem to require exclusion only in those instances where the trial judge

believesthere is a genuine risk that theemotions of the jury will be excited to irrational behavior, and

19Thegovenment will separately address the waver of the Sxth Amendmernt confrontation
clause where a defendant causes the death of a government witness prior to trial. The public policy
considerations are the same and the education of these defendants might protect other witnessesin
this case.
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that thisrisk is disproportionate to the probative value of the offered evidence.” United Statesv.

Masters 622 F.2d 83, 87 (4™ Cir. 1980)(emphasis added).

15. Theevidence of Rivera s planned escape readily passes a403 balancing test becausethe
probative valueof the evidence substantialy outweighs any prejudicial effect theevidencemght have
In Bartelho the court found no abuse of judicial d scretionin allowing the ddfendant’ s escape attempt
to be admitted under 403 even though there was “plain references to procuring gunsand likelihood
of violence” that may have some prejudicial effects. 129 F. 3d 663, 678 (4" Cir. 1997). The court

in United States v. Jonesfound no error in admitting evidence of defendant’s escape attempt while

awaiting trial on amed robbery charges. United States v. Jones, 238 F. 3d 416 (4" Cir.
2000) (unpublished)(attached as Attachment D). The evidence of Rivera's planned escape attempt
issimilar to the plamed escape attempt in Bartelho in that both plans contain referencesto violence,
references that may have some incidental prejudicial effects. However, any prejudicial effects
Rivera s plan may have due to the contents of the plan are outweighed by the probative value of the
mere presence of the plan itself. The fact that Rivera was so concerned about the federal charges
against him that he planned repeated escapes fromjail is probative of his guilty conscience. United

Statesv. VanMetre, 150 F.3d 339, 352 (4" Cir. 1998) (aconsciousness of guilt “may beinferred the

fact itself of the causes leck of truth”). Thusthe highly probative nature of Rivera’s escape plans
outweighs any possible prejudicial effect that such evidence may present and as such should pass a

Rule 403 balanang ted.

16. Theevidence of Rivera and Ramirez-Guar dado’ s effort to facilitate false testimony and
i nti mi datewitnesses also passesaRule 403 balancing test because the probativeval ue of the evidence
outweighs any prejudicial effect the evidence might have. In Hayden the court found that the
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telephone conversation in which the defendant threatened a witness and the foul language in the

lettersin which the defendant threatened a witness did have prejudicial effects. United Statesv.

Hayden, 85 F.3d 153, 159 (4" Cir. 1996). However, the court ruled that these prejudicial effects
were outweighed by the probative value of the threats themsel ves because “the threat swent directly
to establish criminal intent and guilty consciousness.” 1d. Much like Hayden, any prejudicid effect
that the evidence of witnessintimidation by Riveraand Ramirez-Guardado may have, either though
their language or graphic depictions, isoutweighed by the probative value of the evidence that goes
directly to establishing “criminal intent and guilty conscience.” 1d. Thus thehighly probative nature
of theevidence of Riveraand Ramirez-Guuardado’ switnessintim dation, pointing directly to criminal

intent and a consciousness of guilt, outweighs any prejudicid effect that the evidence might have

17. Evenwhee Rule 404 (b) evidence caried greater emotional force than the evidence of
the charged conduct itself, other courts have held such evidenceto be very far froma “danger of
unfair prejudice’ tha “subgantially outweigh[d” the probative vdueof the Rule 404 (b) evidence.

United Statesv. Gartmon, 146 F.3d 1015 (D.C. Cir. 1998). In Gartmon, the defendant was cherged

withfinancid crimes, specificd ly, money laundering and irterstate transport of fraudul ently-obtained
securities. The court admitted evidence that, when afemale confederatetried to withdraw from the
scheme, the defendant placed agun in her vaginaand told her she would ligen to and do everything
he told her; the court also admitted audio recordings of the defendant’ s profane and abusive
conversations with that same confederate. In affirming the trial court’s rulings, the District of

Columbia Circuit wrote:

. .. Rule 403 does not provide a shield for defendants who
engage in outrageous acts, permitting only the crimes of Caspar
Milguetoasts to be described fully to a jury. It does not generaly
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require the government to sanitize its case, to deflate its witnesses
tegimony, or to tell its story in a monotone. . . It does not bar
powerful, or even"prejudicial” evidence. I nstead, the Rule focuseson
the "danger of unfair prejudice,” and gives the court discretion to
exclude evidence only if that danger "substantially outweigh[s]" the
evidence's probative value.

... Although there may have been some risk that arecitation
of the facts of the incident would evoke emotions in the courtroom,
that risk was comparatively smal, and it alone did not render the
testimony "unfair' or "subgtantidly outweigh[ ]" its probative value.
.. "[T]he balance [under Rule 403] should generdly be struck in
favor of admission when the evidence indicates a close relationship to
the event charged.”

146 F.3d at 1021 (citations omitted) (emphasisin original). See aso United States v. Haney, 914

F.2d 602, 607 (4™ Cir. 1990) (“True [the Rule 404 (b) evidence] was prejudicial to the defendants
in the sense that it boldered the prosecution’s case, but under that definition, al incriminating
evidenceisprgudicia. The primary impact of the evidence was to demonstrate a string of robberies
committed in the same mamer and that typeof evidence was certainlyproper.”) A fortiori, the risks,
if any, of unfar prejudice in the proffered Rule 404 (b) evidence fdl far short of substantidly
outweighing its legitimate, probative value. All relevant evidence presented by the government is
intended to be prejudicial to the defendant. Rule 403 is concerned only with unfairly prejudicial

information. Benndfidd, 287 F.3d at 324; Mullenv. Princess Anne Voluntee Fire Co., 853 F.2d

1130, 1134 (4" Cir. 1988) (“All relevant evidenceis ‘prgjudicid’ in the sense that it may prejudice
the party against whomit isadmitted. Rule 403, however, is concerned onlywith ‘unfair’ prejudice.
That is, the possikility that the evidence will excite the jury to make adecision on thebad sof afactor

unrelated to the issues properly before it.”).

Conclusion
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WHEREFORE, the government respectfully submitsthat the proffered Rule 404(b)

evidence should be ruled admissble inthe government’ s case-in-chief.
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By:

By:
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PAUL J McNULTY,
UNITED STATESATTORNEY

Ronald L. Walutes, Jr.
Assigant United States Attorney

Michael E. Rich
Assigant United States Attorney

Patrick F. Stokes
Assigant United States Attorney

18



Certificate of Service

The undersigred hereby certifies that on the 15" day of Augug, 2003, a copy of the
Government’s Rule 404(b) Notice was e-mailed without attachments and mailed with attachments

to thefollowing attorreys for the defendant:

Attorneys for Denis Rivera: Attorneys for Noe David Ramirez-
Guardado:

Jerome P. Aquino

221 South Alfred Street John C. Kiyonaga, Esqg.

Alexandria, Virginia 22314 526 King Street, Suite 213

Tel: (703) 549-1131 Alexandria, Virginia 22314

Fax: (703) 549-5750 Tel: (703) 739-0009

jer.aguino@erolscom Fax: (703) 836-0445

ikiyonaga@earthlink.net

Robert L. Jenkins, Jr.,Esq.

300 North Lee Street, Suite 475 Mark S. Thrash, Esqg.

Alexandria, Virginia 22314 3800 North Fairfax Drive, Suite 7
Tel: (703) 549-7211 Arlington, Virginia 22203-1703
Fax: (703) 549-7701 Tel: (703) 525-1815
XiNupe@aol .com Fax: (703) 525-0067

mark thrash@yahoo.com

Matthew A. Wartel, Esq.

216 South Patrick Street Attorneysfor Luis Alberto Cartagena:
Alexandria, Virginia 22314

Tel: (703) 549-3156 Lana M. Manitta, EsQg.

Fax: (703) 549-0449 Martin, Arif, Petrovich & Walsh
mwatel76@aol.com 8001 Braddock Road, Suite 105

Springfield, Virginia 22151
Tel: (703) 323-1200

Fax: (703) 978-1040
fairfaxlaw @yahoo.com

Paul V. Vangellow, Esqg.

Babirak, Albert, Vangellow & Shaheen, P.C.
6109-C Arlington, Boulevard

Falls Church, Virginia 22044

Tel: (703) 241-0506

Fax: (703) 241-0886

Ronald L. Walutes, Jr.
Assigant United States Attorney

19



